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SUMMARY OF FINDINGS
The increasing use of immigration detention and the
criminalisation of irregular migration by a growing
number of states, is a concerning global and European
trend. This results in increasing numbers of persons being
detained for longer than they should, or for reasons that
are unlawful. While arbitrary detention is a significant
area of concern in general, the unique characteristics
associated with stateless persons and those at risk of
statelessness make them more likely to be detained
arbitrarily, for unduly lengthy periods of time.

Convention on the Avoidance of Statelessness in relation
to State Succession (not yet ratified). The practice of
(administrative) detention is also regulated by a variety of
instruments, including the ICCPR and the European
Convention on Human Rights (ECHR), which protect
against arbitrary detention.
In 2013 Ukraine acceded to the 1954 and 1961
Statelessness Conventions, which are the core
international legal instruments relating to statelessness.
However, the Law of Ukraine “On the Legal Status of
Foreigners and Stateless Persons”, which governs the
status of stateless persons in Ukraine defines a “stateless
person” as someone “who is not considered to be a citizen
of any country in accordance with its laws.” This definition
is narrower than the international law definition found in
Article 1(1) of the 1954 Convention, which defines a
stateless person as someone “who is not considered as a
national by any State under the operation of its law”. This
narrowing of the definition is of significant concern and
can result in a sizeable protection gap by excluding those
who should be considered a national of a state under the
letter of the law, but are not in practice.

Ukraine is home to one of the largest stateless
populations in Europe. There is no reliable data on the
exact size of Ukraine’s stateless population as the scope
of the problem in the country has never been thoroughly
mapped. Stateless persons, who have no legal grounds for
staying in Ukraine, are subject to removal proceedings –
even if they cannot be removed - and are therefore
detained for the period allowed under the law for their
identification and removal. Since 18 June 2016 the
maximum length of immigration detention is 18 months.

LAW AND POLICY CONTEXT
The right to a nationality and/or protection of stateless
persons is reinforced by a range of international and
regional instruments, to which Ukraine is party, including
the International Covenant on Civil and Political Rights
(ICCPR), Convention on the Elimination of All Forms of
Racial Discrimination, Convention on the Rights of the
Child and the Convention on the Elimination of All Forms
of Discrimination Against Women, the 1954 Convention
Relating to the Status of Stateless Persons, the 1961
Convention on the Reduction of Statelessness, the 1997
European Convention on Nationality and the 2006

The procedure of detention for removal purposes in
Ukraine is the same for foreigners as it is for stateless
persons. This procedure is discriminatory to stateless
persons, who often cannot be removed but are detained
nonetheless. Important, though limited, legislative
changes such as the introduction of alternatives to
detention, judicial review of immigration detention and
the provision of legal aid have been adopted during the
research period of this report. However, there is scope
for further improvement of the law and policy framework.

Table 1: Evolution of immigration detention regulations in Ukraine
2003 – 2011

2011 – 2016

Since 18 June 2016

Detention Procedure

On basis of administrative decision By decision of the Administrative
of the Ministry of Interior, Security Court
Service of Ukraine and State
Committee for State Border
Protection of Ukraine

By decision of the Administrative
Court

Maximum term

6 months

12 months

18 months (for 6 months initially
with possible extension)

Periodical judicial control of the
lawfulness of detention

No

No

Yes (every 3 months after initial 6month period)
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DATA ON STATELESSNESS AND DETENTION
The lack of reliable data on the number of stateless
persons in Ukraine is a key issue of concern. According to
a 2001 census, Ukraine had 48 million permanent
residents at the time, of which around 11% had been born
outside Ukraine’s modern borders, 82,550 persons
claimed to be stateless, and a further 40,364 persons did
not state their citizenship. UNHCR’s 2015 estimate for
the number of stateless persons in Ukraine ranges from
35,000 - 45,877. However, according to the State

Migration Service of Ukraine (SMSU), approximately
6,500 stateless persons had regular or temporary
residence permits in Ukraine as of 30 June 2013. The
state has no information on the number of undocumented
stateless persons in the country. These discrepancies and
gaps clearly demonstrate the lack of credible data on the
scale of statelessness in the country.
The State Border Guard Service of Ukraine (SBGS),
provided the following statistics on immigration
detention over a five year period (2011- 2015):

Table 2: Detention of stateless persons per year for 2011-2015
Year

Detainees in MDCs

Detainees who could not be removed and
were released after being detained for the
maximum term

2015

215 persons
(2 stateless, 3 Somalis)

60 persons
(including 1 Somali)

43 stateless detainees

2014

236 persons
(1 stateless, 11 Somalis, 1 Palestinian)

138 persons
(1 stateless, 10 Somalis, 8 Palestinians)

41 stateless detainees

2013

134 persons
(1 stateless, 8 Somalis. 3 Palestinians)

54 persons
(1 stateless, 6 Somalis)

87 stateless detainees

2012

149 persons
(6 stateless, 21 Somalis, 3 Palestinians)

76 persons
(4 stateless, 18 Somalis)

55 stateless detainees

2011

214 persons
(1 stateless, 53 Somalis)

111 persons
(53 Somalis)

270 stateless detainees

These figures show that very few persons who are
identified as being stateless are placed in immigration
detention. However, without a statelessness
determination procedure in place, it is likely that more
stateless persons are not identified as such in statistics, or
are attributed a wrong nationality. In fact, according to
available information, some stateless persons who
recently applied to the SMSU for identity documentation
were instructed to wait for the changes to the law that
would introduce a status determination procedure for
stateless persons. Receiving such a letter does not solve
the everyday problems of stateless people and does not
serve as a protection from arbitrary immigration
detention in the interim.

Stateless detainees in short-term /
temporary detention
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KEY ISSUES OF CONCERN
Based on desk research, legal analysis and stakeholder
interviews, the following key areas of concern were
identified with regard to the detention of stateless
persons in Ukraine:
a) Identification and determination procedures
States have a human rights obligation to identify
statelessness before subjecting people to immigration
detention. Identification of statelessness is necessary
when determining the destination country to which
someone is to be removed. Ukraine does not have a
statelessness determination procedure, nor does it
identify statelessness in order to decide if someone can
be removed or should be detained. However, the SMSU
has developed a draft law, that aims to introduce a
statelessness determination procedure. While there are
some positive provisions of the draft (for example, the
right of any person - regardless of legality of stay - to
access the procedure, the right to access statelessness
determination for children, the six-month timeframe for a
final decision on the application), there is room for further
improvement. Furthermore, the prospects for the
adoption of the bill and its final content are not clear.
b) Decision to detain and procedural guarantees
The circumstances stateless persons face, including their
vulnerability due to statelessness and the difficulty in
removing them from the territory of Ukraine, are
important factors that should be taken into account when
deciding to detain and determining the legality of
detention. In order for this to be done, statelessness
should be determined as part of the detention decision
making process. The failure to do so, can result in
detention which is unnecessary, arbitrary and unlawful.
Previously, the SMSU and SBGS would detain a person
after they decided to remove them. Following legislative
amendments, since 18 June 2016 detention is possible
only after a court decision to detain. However, this legal
reform has not resulted in a change in practice, with
persons being detained following court decisions to
remove them, where no court order to detain has been
made.
There are various concerns regarding procedural
guarantees and their implementation in relation to
immigration detention. For example, the Constitution of
Ukraine establishes that no one shall be arrested or held
in custody except under a substantiated court decision
and on the grounds and in accordance with the procedure
established by law. However, the Law of Ukraine “On the
Legal Status of Foreigners and Stateless Persons”
establishes that illegally staying foreigners may be
detained on the basis of a substantiated administrative
decision of the detaining authority.

The positive provisions introduced concerning
immigration detention procedures of foreigners and
stateless persons are: mandatory participation of the
person in a first instance court hearing on
deportation/detention; exemption of plaintiffs from
paying court fees for the appeal against their deportation
in all instances. The term to appeal the decision of the first
instance court is only five days. Given the vulnerable
position of persons subject to immigration detention,
appeal within this timeframe is often impossible. The right
to be personally present at the court hearing is not always
respected. As a general trend, national courts fail to
carefully study each case and instead, side with state
agencies in deportation cases.
Legal aid is provided by Ukrainian law for persons of
concern from the moment of arrest. However, state legal
aid centres did not have a budget for interpretation until
July 2016. Thus, even a simple call to arrange an
appointment with a lawyer was a great challenge for
foreigners.
c) Removal and re-documentation
The legislation currently in force in Ukraine provides for
various forms of removal proceedings. Removal
directions automatically follow from the authorities’
decision to reject an individual’s application for leave to
remain, decision to terminate a temporary residence
permit or a decision to revoke a permanent residence
permit. Previously, Ukrainian legislation regulated the
removal process and some aspects of re-documentation
only in the context of ‘voluntary return’, ‘enforced return’
and the so called ‘enforced deportation’ proceedings.
In case a person who should be deported does not
possess an identification document (common among
detainees), the relevant authority which initiated a
procedure (a unit of SMSU, SBGS or SSU) should take
measures for his/her identification and documentation. In
practice these authorities send out requests to the
diplomatic missions or consulates, or in the absence of an
accredited diplomatic or consular office, directly to the
country concerned. If no response is received, the
requests are sent again. In practice this means that if the
identity of the person has not been confirmed soon after
detention, the detainee will likely be in custody until the
maximum period is exhausted.
d) Alternatives to detention
In accordance with Law of Ukraine “On Amending Certain
Legislative Acts of Ukraine as to Improvement of the
Provisions on Judicial Protection of Foreigners and
Stateless Persons, and Regulation of Certain Issues
related to Counteraction to Illegal Migration” which came
into force on 18 June 2016, two alternatives to
immigration detention were introduced:
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1.
2.

Posting of bail for the person by an enterprise,
institution or organisation;
Imposition of the obligation to post bail on the
foreigner or the stateless person.

By comparison, in criminal proceedings there are four
alternatives to imprisonment.
The very limited availability of alternatives to detention is
inadequate and not fit for purpose as a viable model to
protect stateless persons from arbitrary detention. The
financial sanctions imposed on guarantors and high cost
of bail further limit the use of these alternatives. The list
of alternative measures should be expanded and their
application simplified. At the very least, a person who may
be subjected to immigration detention should not have a
narrower range of alternatives than suspects in criminal
proceedings.
e) Children, families and other vulnerable groups
According to MDC monitoring data, forty-one children
were detained for immigration reasons in 2015.
Ukrainian law provides no alternatives or more lenient
sanctions or shorter detention terms for families with
children. The law only sets out that families with children,
who are being removed, shall be detained together.
However, in practice the principle of separate
accommodation of the persons detained on a gender
basis prevails. In this respect, the MDC administration
accommodates children with one parent only, and the
other is entitled to visit them during specific times. This
practice violates the right to private and family life.
The experience of immigration detention causes children
to feel highly anxious, guilty, angry, inferior, and fearful;
their contact with adult family members is broken; there
are cases in which children show neurotic personality
development and impaired concentration. The children in
the families detained in MDCs often have somatic, sleep
and appetite disorders. Another challenging issue is the
nutrition of infants – those born in detention as well as
those detained with their parents. MDCs do not stock
formula for infants, and struggle to provide formula when
needed.
The law states that children separated from their families
shall not be detained. However, the procedure for the
child’s age identification may be initiated by the migration
service only, with the effect that if this is not done, the
child has no recourse. A key concern with the legal
framework is that there is no opportunity for persons
claiming erroneous age identification, after the firstinstance court adopts a decision on compulsory
deportation from Ukraine, to initiate an age identification
procedure by means of psychological and physiological
age assessment, if there is no proper documentary
evidence. Consequently, there are regular violations in

the form of long-term immigration detention of
unaccompanied minors.
In Ukraine, immigration detention of people with mental
or physical disabilities is all too frequent, and MDCs often
lack the resources to provide detainees with adequate
medical attention and care. While basic medical care is
free for detainees, any additional medical services and
medical examinations are provided for a fee. Thus, many
vulnerable detainees in need of additional or specialised
medical care go without it.
While victims of trafficking and torture should be
released from detention after verification of their status
by the court or another relevant governmental authority,
MDC staff are not obliged by internal regulations to
identify victims of trafficking among all detained migrants
and do not have the requisite skills to do so. In fact,
detaining authorities have shown no vision or intent to
identify and protect victims of ill-treatment. The
experience of trauma of such persons is seen as irrelevant
to the fulfilment of expulsion orders.
f) Conditions of detention
While stateless persons are not detained in separate
facilities and thus face exactly the same conditions as
other detainees, the fact that they are more likely to be
unreturnable and therefore detained for the maximum
term, means they are detained unnecessarily and are
likely to endure the conditions that do prevail for longer
periods of time.
Detainees are entitled to three hot meals a day. However,
cultural and religious needs are not always catered to. For
instance, the daily ration for children includes bacon, and
for adults — sausage products which also usually contain
pork. According to the MDC administration, their efforts
to grant detainees full access to kitchens – so they may
cook food according to their preference - failed, as
detainees mostly did not clean after themselves. Parents
however, are granted unhindered access to the kitchen to
prepare their children’s meals. Furthermore, MDC
administrations adapt the meal plan to the needs of
detained Muslims during the fasting period.
As stated above, state policy presumes that detainees can
pay for certain essential medical services. However,
foreigners who lack documents are not allowed to get
money transfers and could not legally work prior to their
detention.
g) Length of detention
Recent amendments (in June 2016) to the migration law
substantially reform certain aspects of detention
including its duration. Accordingly, the initial detention
term may not exceed six months. If there are conditions,
under which deportation of the person cannot be
provided for within six months, or the decision on the
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application for granting refugee or complementary
protection status cannot be adopted, this term may be
extended upto a maximum 18 months. In 2003, the
maximum period was just 6 months and this increased to
12 months in 2011. These provisions were clearly
inspired by the EU Return Directive.
To extend the detention term beyond the initial six
months, the detaining authority is required to file an
administrative claim at least five days before the
expiration of the period. Further extension has to be filed
for every three months.
h) Conditions of release and re-detention
At any point during the detention, if it becomes evident
that detention is no longer non-arbitrary, the detainee
should be released.
Ukraininan law doesn’t distinguish between foreign
nationals and stateless persons who were released from
detention because they could not be removed. However,
there is a material difference. Foreign nationals who could
not be removed may become removeable in future due to
a change in circumstances. But this is highly unlikely for
stateless persons. Under the amended law, from 10 June
2016, release will only be carried out by decision of the
Appeal court, with the notification for release being sent
by the detaining authority to the MDC. This amendment
prolongs the term of detention unnecessarily, as the
detaining authority has little interest in monitoring cases
that it lost in appeal court.
Additionally, detainees shall be released from the MDC
following receipt of a notice of impossibility of removal
from Ukraine, for reasons beyond the scope of control of
detainees and the detaining authority. However, this
ground for release is ambiguous, with two regulations
contradicting each other. The first, provides for release at
any time before expiration of the maximum detention
term, whereas the second only provides for release upon
expiration of the maximum term of detention. The court
has upheld the opinion that release may occur at any time
and shall not depend on expiration of the maximum
detention term. However, practice remains divided on
this issue.
Released detainees are entitled to apply for a temporary
residence permit. However, it is not easy to exercise this
right, as one of the conditions for receipt of the residence
permit is compulsory registration of the place of
residence / stay, which is rather difficult for released
detainees. Furthermore, according to the new draft
statelessness determination procedure, persons
recognised as ‘stateless’ will only be eligible to obtain
temporary residence permits if they have passports. This
requirement – which is unrealistic for most stateless
persons, undermines the entire purpose of the
statelessness determination procedure. Finally, those

released before the termination of the maximum period
(e.g. on the ground a notification of impossibility to
remove) cannot receive a residence permit. This too
undermines the purpose of the law – to regularise the
status of those who cannot be removed – leaves
individuals vulnerable to re-detention and is
discriminatory.
Temporary residence permits are granted for a fixed term
of up to one year. However, if the interested authority
overcomes the obstacles related to removal, they may be
removed within the term of the permit. Permit holders
cannot study or work legally, as they need a long-term
visa for this purpose.
Released stateless detainees who do not receive a
temporary residence permit are considered to be ‘illegal
migrants’. Both options are unsustainable and in violation
of the rights to non-discrimination and a host of other
rights of stateless persons.
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CONCLUSIONS AND RECOMMENDATIONS
Ukraine’s accession to the 1954 Convention relating to
the Status of Stateless Persons and 1961 Convention on
the Reduction of Statelessness was a big step for
protection of stateless persons under its juirisdiction. The
priority task with regard to stateless persons in Ukraine
should be to strengthen and systemise the legislative
framework, bringing it completely in line with
international human rights standards. This includes
implementing a statelessness determination procedure –
based on the international law definition of statelessness
– which will grant status and protection to stateless
persons, and ensuring that stateless persons are
protected from arbitrary detention. In addition to
protecting individual rights, such steps will also help
Ukraine achieve its EU integration targets by realising the
implementation of international legal standards and
adherance to international obligations.
This report has revealed that prevention of arbitrary
detention of stateless persons in Ukraine requires various
interrelated overhauls to the system and how it is
implemented, regarding recognition of the status of a
stateless person, issuance of return and removal
decisions and imposition of immigration detention.
Concrete recommendations for improvement are listed
below:
Recommendations related to identifying statelessness
1.

2.

3.

4.

5.

The definition of a stateless person in the Law On the
Legal Status of Foreigners and Stateless Persons
should be amended in line with the 1954
Statelessness Convention, according to which, “a
person who is not considered as a national by any
State under the operation of its law” is stateless.
The draft law, that aims to introduce a statelessness
determination procedure should be further improved
before being enacted. In particular, the law should
ensure that the determination procedure is
accessible to all, including those who are subject to
removal and detention proceedings; eliminate the
requirement that those who have been recognised as
stateless, still need to show a valid passport to
receive a residence permit; reduce the burden of
proof of the applicant; and provide applicants with
temporary documentation and status until a final
decision is made.
Those identified as stateless in Ukraine should be
treated in accordance with the provisions of the
1954 Statelessness Convention and international
human rights law.
The state should take adequate measures to quantify
the scale of statelessness in Ukraine and assess the
risk of statelessness among particularly vulnerable
populations.
Existing legislation should be amended to ensure
adequate procedural safeguards for those deprived

of Ukrainian citizenship, and to regulate the legal
status of individuals who successfully challenge these
decisions in court.
Recommendations related to decisions to remove and to
detain, ongoing detention and procedural guarantees
6.

Statelessness is a juridically relevant fact in any
decision to remove or detain and the implementation
of such decision. Failure to adequately assess and
consider statelessness, can render such a decision
arbitrary and disproportionate. Therefore,
statelessness must be identified at the point of the
decision to detain and on a continued basis. In
removal proceedings, where there is lack of clarity
around the nationality of an individual, or there is
reason to believe that an individual may be stateless
or at risk of statelessness, they should be
immediately directed to a dedicated statelessness
determination procedure. Failure to do so is likely to
render detention arbitrary.
7. The 2016 law reform which requires a court order to
detain before a person can be subject to detention
must be fully implemented. The practice of detaining
persons pursuant to a court order to remove is
unlawful and must end.
8. Detention should always be implemented a last
resort, only when necessary, after all alternatives
(starting with the least restrictive) have been
exhausted. The initial decision to detain should
motivate explicitly why an alternative is not being
applied. The current alternatives to detention – of
bail - are inadequate and not fit for purpose.
Furthermore, the financial sanctions imposed on
guarantors and high cost of bail further limit the use
of these alternatives. Ukraine should therefore
introduce new alternatives to detention that are fit
for purpose, in line with respect for human rights, and
which are considered and exhausted first, before, in
exceptional cases, detention is resorted to.
9. The procedural guarantees in place to protect
persons from arbitrary detention are inadequate.
Inconsistencies between the law and Constitutionally
protected rights must be addressed. Furthermore,
the right to be heard in court must be fully respected
at all times. While reforms to legal aid provision are
welcome, all stateless persons, including
undocumented persons should be entitled to legal
aid. Steps should be taken to ensure that legal aid is
not denied and free interpretation is provided to all
persons subject to removal and detention
proceedings. Finally, the timeframe to appeal
decisions should be extended well beyond the
present five day limit.
10. Vulnerable persons should not be detained and
alternatives to detention should be explored instead.
To that end, identification of vulnerability is crucial, at
the outset and on an ongoing basis. Victims of torture
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and trafficking and mentally and physically disabled
persons should be identified and protected, including
by not detaining them. Children – unaccompanied
and accompanied – should not be detained, nor
should children be separated from their families. Age
assessments should be open to all persons subject to
detention and not only to asylum seekers.
Furthermore, age determination should be carried
out with due diligence and detainees should have the
right to challenge the assessment of their age.
11. Detention conditions for all, including the stateless,
must be improved. In particular, the quality of medical
facilities for detainees – including ensuring that they
have access to facilities outside of detention centres,
nutrition for babies, the state of detention facilities
and the provision of culturally appropriate meals
must be guaranteed. Detainees should not have to
pay for essential services including medicine and
culturally appropriate food.
Recommendations related to removal, release from
detention and re-detention
12. Law reforms which require judicial oversight to
assess the necessity and legality of detention and to
extend detention beyond the first six months and
subsequently in three month blocks (for a total of no
more than 18 months) should be implemented in line
with principles of international human rights law. If at
any point, it becomes evident that detention is no
longer non-arbitrary – for example because the
legitimate objective is not being pursued with due
diligence, or because the legitimate objective cannot
be achieved within a reasonable time period, or
detention is no longer necessary to pursue the
legitimate objective, or the conditions of detention
amount to inflicting cruel, inhuman or degrading
treatment on the detainee etc - the detainee should
be released immediately.
13. The June 2016 amendment to the law, according to
which release from detention is only to be carried out
on the basis of a decision of the Appeal court, with
the notification for release being sent by the
detaining authority to the MDC should be revisited,
as it prolongs the term of detention unnecessarily,
until the detaining authority implements the court
order. Instead, court orders should be directly
communicated to the MDC for implementation.
14. Ambiguities in the grounds for release of detainees
who cannot be removed should be addressed
through law reform. The proportionate position
which is compliant with the right to liberty, is that
release should be sanctioned at any time before
expiration of the maximum detention term. This
position, which has also been upheld by the courts,
should be consistently implemented in practice.
15. The issuance of temporary residence permits to
former detainees who cannot be removed, while a

positive step, must be reviewed against Ukraine’s
international obligations. In the first place, the
barriers to obtaining temporary residence permits –
including the requirement of compulsory registration
of the place of residence / stay, and the requirement
that the applicant was detained for the maximum
detention period – should be abolished. Furthermore,
temporary residence permits should be granted for
longer than one year, and should give permit holders
stay rights including the right to study and to work.
Until these steps are taken, temporary residence
permits will not serve to protect vulnerable persons
but rather, to maintain their vulnerability with a view
to their unlikely removal.
16. The draft law, according to which, persons
recognised as ‘stateless’ will only be eligible to obtain
temporary residence permits if they have passports
must be amended. To protect released stateless
detainees from redetention, all persons recognised as
being stateless should be eligible to receive a
residence permit, regardless of whether they have a
passport or not.
17. Immigration detention can only be used as a
proportionate means of achieving a legitimate
objective. Otherwise, it is an unjust punishment of the
detained person. The Ukrainian authorities should
take actions to implement the above listed measures
so that the arbitrary detention of stateless persons is
avoided.
Recommendations related awareness raising on
statelessness in Ukraine
18. Government officials (detaining authorities, judges,
border guards etc.) should receive adequate training
on statelessness, the right of stateless persons and
state obligations to protect them from arbitrary
detention and other human rights violations. Such
trainings may also be opened to other professionals
(including lawyers and social workers).
19. The state is encouraged to conduct an extensive
information campaign to highlight the issue of
statelessness in Ukraine.
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