Procedures for determining whether
individuals are stateless:
an overview
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Four pillars of UNHCR’s response to
statelessness

e |dentification
— studies, surveys
* Prevention

— Right to a nationality, 1961 Convention on the Reduction
of Statelessness, Euro Convention on Nationality

e Reduction

— Right to a nationality, 1961 Convention, 1954
Convention relating to the Status of Stateless Persons,
ECN

* Protection
' — 1954 Convention + human rights law



States Party to the
Statelessness Conventions

As at 25th June 2012

[ States that have not yet acceded to the 1854 or the 1851 Convention
[ Pariies to the 1854 Convention only
[] Parties to the 1961 Canvention only
[T]-Parties to the 1854 and the 1861 Conventions
ich have acceded to the c i
since the launch of UNHCR's Accession Campaign in October 2010




States Party to the
Statelessness Conventions
and Pledges to Accede

As at 25th June 2012

SOUTH PACIFIC
OCEAN

[ States that have not yet acceded to the 1854 or the 1861 Convention
[ Parties to the 1854 Convention only
[] Parfies to the 1881 Convenfion only
[[]-Parties to the 1854 and the 1861 Convenbions
i States which have acceded to the St [+
since the launch of UNHCR's Accession Campaign in October 2010

[[] states which pledged to accede to the 1054 Convention only
States which pledged to accede to the 1981 Convention only
States which pledged to accede to both the 1954 and the 1861 Conwentions




States which Pledged to
Establish or to Take Steps to
Estahlish Statelessness Determination Procedures
As at 25th June 2012

O States which pledged to establish o take steps to




Determination procedures for non-

refugee stateless persons

e 2012 Guidelines (No. 2 and No. 3)

 Two practical prerequisites for ensuring the protection of
stateless persons:

— mechanisms for determining who is stateless

— grant of status and appropriate standards of treatment for
stateless persons once they are recognized

* 1954 Convention relating to the Status of Stateless Persons
does not implicitly require that a procedure be established or
prescribe a particular means for determining statelessness

But: it does establish standards of treatment which can only
be applied by a State party if it has established who the
recipients of this treatment are

Two outcomes of determination procedures
— Finding that is person is stateless = protection

— Confirmation that is a national = prevention



Applicable in all contexts?

e Two different contexts

— countries that host stateless persons who
are predominantly, if not exclusively, migrants or
of migrant background

— countries that have in situ stateless populations
(“in their own” country, art 12 ICCPR)

* Recognition as a stateless person is not a
substitute for acquisition of nationality.
— Status as a stateless person should be viewed as

an interim response until a nationality can be
acquired




Form/ location of procedure

* Link to asylum procedure
e Who undertakes determination?
e Central considerations:

— Ensuring access to both RSD and statelessness
procedure
 Possibility to make refugee claim at any time

* Possibility to make statelessness claim without making
refugee claim

— Development of expertise on statelessness
determination and case profiles

* Specialization of small number of adjudicators



Due process guarantees

ensure fairness and efficiency

basic due process guarantees

— Information on eligibility criteria, procedure, etc.

— Interview, interpreter

— legal counsel

— decisions in writing, reasoned

— right to an effective remedy when an application is rejected

confidentiality requirements upheld if asylum application open
or person recognized as a refugee
— contact with authorities of another country to inquire about nationality

status of an individual may only take place after any refugee claim
rejected



Questions of proof

A determination should be made on the basis of all the
available evidence.

The 1954 Convention requires proving a negative: establishing
that an individual is not considered as a national by any State

— Establishing facts is therefore a shared responsibility, including
obligation of individual to cooperate
Evidentiary requirements should take into account difficulty
of establishing individual is stateless

— Standard of proof = establish to a “reasonable degree” that
individual not considered as a national by any State (...)
* not so onerous as to defeat the object and purpose of the 1954 Convention

— only necessary to consider nationality in relation to States with which
an individual applicant has relevant links (in particular by
birth on the territory, descent, marriage or habitual residence)
examination of the practice as well as the l[aw in relation to
nationality in the relevant State(s).
— access to credible, accurate, and up-to-date information
— Nationality law database on Refworld



Contacting foreign authorities

Information from foreign governments often of central
importance for determinations

such contacts need not be sought in every case, in particular
where there are already adequate elements of proof

Under no circumstances should contact be made with
authorities of a State against which an individual alleges

a well-founded fear of persecution until it has definitively
been concluded that he or she is not a refugee or entitled to a
complementary form of protection.



Status of Stateless Persons at the National Level —
enjoyment of rights conditional on attachment to State

 Under 1954 Convention, rights are granted on a gradual,
conditional scale based on degree of attachment of individual
to the State

— Jurisdiction / territory

* Religion, access to courts, property, education...

— Lawfully in the territory

* Self-employment, freedom of movement, protection from expulsion

— Lawfully staying
Right to association, right to work, housing, travel documents

— Habitually resident
» Legal assistance for access to courts, intellectual property



Status of Stateless Persons at the National Level

Individuals awaiting determination

Jurisdiction / territory rights, “lawfully in” rights +
international human rights law

Status upon recognition

Jurisdiction / territory rights, “lawfully in” , “lawfully staying”
rights + international human rights law

— In essence this requires grant of a lawful immigration status

Granting residence is reflected in current State practice to
enable stateless individuals to live with dignity and in security

Exceptions



Common concerns and reSponses

UNHCR determination under mandate

— a few precedents but limited practice
Cost

COl
pull factor?



The Situation In Four States Parties

e France, Hungary, Italy and Spain are all parties to the 1954 Convention.
e Each has a status determination procedure in place.
e Data from 20062010 indicates that the number of stateless persons recognized
in each of the four States Parties has remained low in comparison to the number
of recognized refugees.
e [t also shows that the number of recognized stateless persons does not increase
significantly over time.
Recognized refugees and stateless persons in four states parties to the 1954 convention with statelessness determination procedures in place
Population as at years end
Sl 2006 2007 2008 2009
Stateless Refugees Stateless Refugees Stateless Refugees Stateless | Refuge
France 904 145996 948 151789 1006 171206 1078 196364
Hungary N/A 8075 N/A 8131 30 7750 49 6044
Italy 886 26875 722 38064 722 47061 793 54965
Spain 20 5275 20 5147 26 4661 28 3970




Population

Recognized Refugees, Stateless Persons, 2006-9, F

(not to scale)

196,364 w Refugees
B Stateless

145,996 151,789 171,206

2006 2007 2008 2009
Yeal




